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RECENT CASE NOTES 

Aliens — Declarant's Liability to Military Service — Conflict of Statute 
and Treaty. — The petitioner, a native of Spain, who had declared his intention 
of becoming a citizen of the United States, was arrested off the coast of 
Mexico, while returning to Spain, charged with evading the Selective Draft 
Act. He sued out a writ of habeas corpus on the ground that the treaty 
of 1903 between the United States and Spain exempted him from "compulsory 
military service." The Selective Draft Act of May 18, 1917, subjected declarant 
non-enemy aliens to liability to military service. Held, that the statute prevailed 
over the treaty and that the writ must be denied. Ex parte Larrucea (1917, 
S. D. Cal.) 249 Fed. 981. 

It is beyond doubt that under the Constitution a statute and a treaty are on 
a parity and in a judicial proceeding before the courts, if they should conflict, 
the latest in point of time will prevail. Cherokee Tobacco Cases (1870, U. S.) 
11 Wall 616; Head Money Cases (1884) 112 U. S. 580, 598, 5 Sup. Ct. 247. But 
this does not necessarily determine the final disposition of the matter, for the 
alien whose treaty privileges have been impaired or violated by a subsequent 
municipal statute has available the extraordinary remedy of appeal for diplo- 
matic protection to his national government. That government may then protest 
to our State Department to obtain recognition for the treaty rights of its sub- 
jects or citizens, which, if valid, will hardly be withheld. See Comments (1918) 
27 Yale Law Journal, 683. On a previous occasion (during the Civil War) 
when Congress subjected declarants who had exercised the voting privilege 
to liability to military service, the protests of foreign countries were heeded 
by Congress by extending to the declarant the option of serving or leaving the 
country within 65 days. 1 Halleck, Int. Law (3d ed.) 558. The present 
Congress has yielded to these protests to the extent of giving neutral declarants, 
whether citizens of treaty countries or not, the option of serving or of with- 
drawing their declarations of intention, which shall operate to cancel the declara- 
tion of intention and forever to debar them from the privilege of becoming 
American citizens. Act of August 31, 1918 (Public, No. 210, 65th Cong. sec. 1). 



Aliens — Naturalization — Applicant's Violation of Sunday Saloon Law — 
Prior to October 10, 1915, the municipal authorities of Chicago made no effort 
to enforce the state law which forbade the opening of saloons on Sunday. The 
applicant, a saloon-keeper, whose petition for naturalization was filed January 
25, 1916, had violated the Sunday closing law until notified that after the date 
first mentioned the law would be enforced. Thereafter he obeyed it. The 
naturalization statute provides that it must appear to the court that the applicant, 
during the five years preceding his application, "has behaved as a man of good 
moral character" and "well disposed to the good order and happiness of" the 
United States. Held, that the applicant was not entitled to naturalization. 
United States v. Gcrstein (1918, 111.) 119 N. E. 922. 

The court argues that a man who knowingly disobeys the law does not behave 
as a man of good moral character, even though the public sentiment of a large 
part of the community disapproves the law in question and though the public 
authorities have not attempted to enforce it. An opposite conclusion was 
reached in respect to a saloon-keeper in Milwaukee, where the Wisconsin Sun- 
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